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− by being incorporated into scoping, planning 
and estimating from the outset − they should 
lay the foundations for incentivising and 
rewarding performance and outcomes. Another 
consideration is the provision of subcontractor 
information where performance on specific work 
packages is to be measured.

Option X12 on multiparty collaboration 
should be considered for driving collaboration 
between two or more suppliers on the 
same project. X12.1(7) requires the KPIs 
and performance targets to be stated in the 
‘Schedule of Partners’, which is included in all 
the affected contracts. It is possible to have 
separate X20 KPIs applying only to specific 
contracts, but it is recommended to have just 
the X12 KPIs applicable to all those involved.

Contract health-check KPIs
Clause X20.1 states, ‘A Key Performance 

Indicator is an aspect of performance by the 
Contractor for which a target is stated in the 
Incentive Schedule’. But there is no reason why 

X20 cannot include measures that are essentially 
a health check on how the contract is being used.

Table 1 shows an incentive schedule with 
a proposed set of contract-health-check KPIs. 
The project data required to conduct the 
measurements should be readily available. It 
would clearly be beneficial for all NEC users if 
such a standard set of contract-health-check 
KPIs could be developed, and this schedule is 
intended as a starting point for discussion.

Note that for many of the contract-health-
check KPIs, the amount the contractor is paid is 
stated as ‘nil’ as the attainment of the target is 
very much the result of actions and collaboration 
between the project manager and contractor. 
The values of the contract-health-check KPIs 
over time are nevertheless valuable indicators 
of how well the contract is being constructively 
applied by all involved.

Conclusion
NEC users would benefit from a 

straightforward, agreed set of contract-health-

check KPIs that could be used across all 
contracts. 

Subject to conditions of definition and 
deployment, KPIs have proved to help achieve 
objectives set under incentivised environments. 
Definition is key, for it is not uncommon for KPIs 
to realise a dissimilar outcome to that which 
they were designed for. 

With a focus on value-driven objectives, early 
engagement, realistic and attainable targets, and 
clear assessment methods, contract-health-check 
KPIs should help to drive improvements in 
project delivery for the benefit of all NEC users.
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Key 
performance 
indicator 
number

Aspect of 
performance

Key performance indicator description Target performance Amount the 
contractor is 
paid if the target 
stated is improved 
upon or achieved

KPI-1.1 Programme 
acceptance

Number of days since last acceptance by the project manager of a revised 
programme.

Maximum 31 days £ nil

KPI-1.2 Programme 
acceptance

For the last accepted programme, the number of days between submission of the 
revised programme and acceptance of the programme by the project manager.

Maximum 7 days £ nil

KPI-1.3 Time (terminal float) Number of weeks that planned completion is in advance of the completion date. Remains constant or 
increases

£ nil

KPI-1.4 Time (progress) Price for work done to date as a fraction of expected price at current date based 
on first accepted programme (this is designed as a simple measure and does not 
try to allow for compensation events).

More than one day £ nil

KPI-2.1 Early warnings Number of days since last early warning meeting (target to be set based on the 
period stated in the contract data).

Maximum 28 days £ nil

KPI-2.2 Early warnings Number of early warnings notified in the period. - £ nil

KPI-2.3 Early warnings Cumulative number of early warnings notified. - £ nil

KPI-3.1 Compensation events Number of compensation events notified in the period. - £ nil

KPI-3.2 Compensation events Cumulative number of compensation events notified. - £ nil

KPI-3.3 Compensation events Cumulative value of delay to completion date in quotations for compensation 
events that have not been implemented.

- £ nil

KPI-3.4 Compensation events Cumulative value of change to the prices in quotations for compensation events 
that have not been implemented.

- £ nil

KPI-3.5 Compensation events Average time between original notification of quotation and implementation of the 
compensation event.

Maximum 14 days £ nil

Table 1. Proposed set of contract-health-check KPIs that could be used in an NEC4 incentive schedule

Clause 60.1(8) of the NEC4 Engineering and 
Construction Contract (ECC) states there is a 
compensation event if: ‘The Project Manager or 

the Supervisor changes a decision which either 
has previously communicated to the Contractor’. 
While this appears to use NEC’s clear and simple 

language, it is not quite as straightforward as it 
seems.

Defining a decision
Firstly, the word ‘decision’ is not defined in 

NEC. The following clauses (in NEC4) include the 
word ‘decision’ or a derivative of it: 15.3, 25.3, 
30.2, 50.1, 50.9, 61.5 and 64.1. Clauses 11.2(25), 
61.4, and 61.6 can also be added to the list when 
using NEC3 ECC. 

At a first glance, a compensation event which 
potentially recompenses a contractor for a 
changed decision requires a contractual decision 
to be made in the first instance. But whether an 

Defining a changed ‘decision’ in  
clause 60.1(8) compensation events
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 NEC4 ECC clause 60.1(8) says there is a compensation event if a project manager or 
supervisor changes a previously communicated decision.

 However, the word ‘decision’ is not defined so potentially could relate to any conclusion, 
resolution, determination, commitment, or choice.

 Also, supervisors do not make decisions in a standard ECC unless provided for in the Scope, 
but this needs to be done with care as they cannot make decisions that change the Scope.

PRACTICE

 Continued on page 11  >> 

actual decision, or a derivative of it, is required 
to trigger the event is unclear. 

A decision could mean a conclusion, a 
resolution, a determination, or a commitment. 
Indeed, the act of deciding something could be 
as broad as in any given situation when a choice 
has to be made. For example, it could be said a 
project manager chooses to issue an instruction 
or determines the value of the work at the due 
date.

NEC is normally quite precise in the language 
it uses to describe the actions parties are 
required to take, such as: communications are 
‘submitted’, early warnings are ‘notified’, works 
are ‘instructed’, and completions are ‘certified’. 

But if contractors started giving the word 
‘decision’ in clause 60.1(8) its broadest meaning 
(correct or not), project managers could be 
exposed to undue notifications of compensation 
events. Clients should therefore perhaps 
consider stating in the contract that ‘decision’ 
means one that is formally required within the 
contractual framework. 

Supervisor decisions
It is also worth noting that in a standard ECC 

there are no decisions (given its narrowest 
meaning) that a supervisor has to make. 
However, these supervisor decisions could be 

drafted into the scope, such as, ‘the Contractor 
does not start excavation for Block B until 
the Supervisor has decided that Block A is 
excavated properly, is ready and can be built 
upon’. If the decision to move onto Block B 
was communicated by the supervisor, and then 
reversed (or ‘changed’) by the supervisor, that 
in theory could give rise to a clause 60.1(8) 
compensation event. 

However, enabling supervisors to make 
decisions needs to be done with care as they 
cannot make decisions that effectively change 
the scope. Only a project manager can do 
this, which would then trigger a clause 60.1(1) 
compensation event. ●
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